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RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on July 17, 2007, by video tel econference, with the Petitioner
appearing in West Pal m Beach, Florida, and the Respondent
appearing in Tallahassee, Florida, before Patricia M Hart, a
dul y- desi gnat ed Admi nistrative Law Judge of the Division of
Admi ni strative Hearings, who presided in Tall ahassee, Florida.
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For Petitioner: |. Jeffrey Pheterson, Esquire
Bucki ngham Doolittle & Burroughs, LLP
5355 Town Center Road, Suite 900
Boca Raton, Florida 33481-0155

For Respondent: Ceoffrey M Christian, Esquire
Depart nent of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399-0950



STATEMENT OF THE | SSUE

Whet her the Petitioner's rights and benefits under the
Florida Retirenent System ("FRS") have been forfeited as set
forth in the Notice of Forfeiture of Retirenent Benefits dated
August 26, 2004.

PRELI M NARY STATEMENT

In a Notice of Forfeiture of Retirenent Benefits dated
August 26, 2004, the Departnent of Managenent Services, Division
of Retirement ("Division"), notified WD. Childers that his
rights and benefits under the FRS were forfeited as a result of
his conviction of bribery and unl awful conpensation for acts
commtted while he was enpl oyed by the Escanbia County
Comm ssion. According to the notice, the convictions
constituted violations of Section 112.3173, Florida Stat utes,
whi ch provides for forfeiture of all rights and privil eges under
t he FRS upon conviction of offenses specified in
Section 112.3173(2)(e). M. Childers tinely requested a fornal
adm ni strative hearing but also requested that the D vision stay
t he proceedi ngs pendi ng the outcone of several appeals of his
convictions. The Division transmtted the matter to the
Di vision of Administrative Hearings on May 11, 2007, for
assi gnnent of an adm nistrative | aw judge. Pursuant to notice,

the final hearing was held on July 17, 2007.



At the hearing, the Division offered its evidence first,
and it presented the testinony of Andy Snhuggs; Respondent's
Exhibits 2, 3, 5 and 6 were offered and received into evidence.
M. Childers presented the testinmony of his wife, Ruth Childers,
and Petitioner's Exhibits 1 through 4 were offered and received
into evidence. The parties stipulated to the matters included
in the Dvision's Request for Adm ssions nunbered 1 through 10
and to the facts set forth in the Division's Unilateral Response
to Pre-Hearing Oder nunbered 1 through 7 and 9 through 13.
These stipulated facts have been incorporated in the Findings of
Fact herein, to the extent that they are relevant to resol ution
of the issue presented.

The one-volune transcript of the proceedings was filed with
the Division on July 27, 2007, and the parties tinely filed
proposed findings of fact and conclusions of |aw, which have
been considered in the preparation of this Recomended O der.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing, on the stipulation of the parties, and on the
entire record of this proceeding, the follow ng findings of fact
are nade:

1. The Division is the state agency charged with the
responsi bility of managi ng, governing, and adm nistering the FRS

on behalf of the Departnent of Managenment Servi ces.



2. The FRS is a public retirenment system as defined by
Florida law. It provides benefits to |local and state enpl oyees,
i ncluding teachers, state |egislators, and local public
of ficials.

3. M. Childers was enployed as a school teacher in
Escanbi a County from 1955 to 1957, and this enpl oynent conti nued
for approximately two and one-half years. During this tine,

M. Childers was a nenber of the Teacher Retirenent System
whi ch | ater becane part of the FRS. Hi s two and one-half years
of service as a teacher is credited service under the FRS.

4. In Novenber 1970, M. Childers was elected to serve as
a menber of the Florida Legislature, and he continued to serve
as a state legislator until Novenber 2000, when he left office
as aresult of termlimts. As a state legislator, M. Childers
was a nmenber of the FRS class of State Elected Oficials, and
his 30 years of service is credited service under the FRS.

5. I'n Novenmber 2000, M. Childers was elected to serve as
a menber of the Escanbia County Board of County Commi ssioners.
In this position, M. Childers was a nenber of the FRS class of
County Elected Oficials, and his years of service as a County
Conmi ssioner is credited service under the FRS

6. On or about June 17, 2002, M. Childers was charged by
i ndi ctment with one count of noney | aundering, a second- degree

fel ony pursuant to Section 896.101(3)(a)l. and 2.a. and (5)(b),



Florida Statutes (2002)!; one count of bribery, a third degree
fel ony pursuant to Section 838.015, Florida Statutes? and

one count of receipt of unlawful conpensation or reward for

of ficial behavior, a third degree felony pursuant to

Section 838.016(1), Florida Statutes.?®

7. The charges in the June 17, 2002, indictnment were based
solely on activities allegedly occurring subsequent to
Novenmber 2000 and arising out of M. Childers's service as a
menber of the Escanbia County Board of Comm ssioners.

8. M. Childers was tried and found guilty by a jury of
two counts in the indictnent, bribery and unl awful conpensation
or reward for official behavior.?*

9. On or about May 16, 2003, M. Childers was adjudi cated
guilty of these two crines and was sentenced to 42 nonths in
prison, to be followed by 18 nont hs probation.

10. M. Childers has not, to date, applied for retiremnent
benefits under the FRS.

11. M. Childers was a public officer who was adj udi cat ed
guilty of two offenses specified in Chapter 838, Florida
Statutes, which arose out of his service as a nenber of the
Escanbi a County Board of Conm ssioners. None of the actions
related to his service as a state legislator or as a teacher in

Escanmbi a County.



CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2007).

13. Article Il, Section 8(d), Florida Constitution (1976),
provides in pertinent part:

SECTION 8: Ethics in governnment. --A public
office is a public trust. The people shal
have the right to secure and sustain that
trust agai nst abuse. To assure this right:

* * %

(d) Any public officer or enployee who is
convicted of a felony involving a breach of
public trust shall be subject to forfeiture
of rights and privileges under a public
retirement system or pension plan in such
manner as may be provided by | aw.

14. Section 112.3173, Florida Statutes, provides in
pertinent part:

(1) INTENT.--1t is the intent of the
Legislature to inplenent the provisions of
s. 8(d), Art. Il of the State Constitution.

(2) DEFINITIONS. --As used in this section,
unl ess the context otherw se requires, the
term

(a) "Conviction" and "convicted"” nean an
adj udi cation of guilt by a court of
conpetent jurisdiction; a plea of guilty or
of nolo contendere; a jury verdict of guilty
when adj udication of guilt is withheld and
the accused is placed on probation; or a



conviction by the Senate of an inpeachabl e
of f ense.

(b) "Court" neans any state or federal
court of conpetent jurisdiction which is
exercising its jurisdiction to consider a
proceedi ng i nvolving the alleged conm ssion
of a specified offense.

(c) "Public officer or enployee" neans an
of ficer or enployee of any public body,
political subdivision, or public
instrunentality within the state.

(d) "Public retirenent systent neans any
retirement systemor plan to which the
provi sions of part VIl of this chapter

apply.
(e) "Specified offense" neans:

1. The conmmtting, aiding, or abetting of
an enbezzl ement of public funds;

2. The commtting, aiding, or abetting of
any theft by a public officer or enployee
fromhis or her enployer;

3. Bribery in connection with the
enpl oynent of a public officer or enployee;

4. Any felony specified in chapter 838,
except ss. 838.15 and 838. 16;

5. The conmitting of an inpeachabl e
of fense; or

6. The conmitting of any felony by a public
of ficer or enployee who, willfully and with
intent to defraud the public or the public
agency for which the public officer or

enpl oyee acts or in which he or she is

enpl oyed of the right to receive the

fai thful performance of his or her duty as a
public officer or enployee, realizes or
obtains, or attenpts to realize or obtain, a
profit, gain, or advantage for hinself or



herself or for some other person through the
use or attenpted use of the power, rights,
privileges, duties, or position of his or
her public office or enploynment position.

(3) FORFEITURE.--Any public officer or

enpl oyee who is convicted of a specified

of fense comm tted prior to retirement, or

whose office or enploynent is term nated by

reason of his or her adm tted conmm ssion,

aid, or abetnment of a specified offense,

shall forfeit all rights and benefits under

any public retirenment system of which he or

she is a nenber, except for the return of

his or her accunul ated contributions as of

the date of term nation
The Division asserts that all of M. Childers's rights and
benefits under the FRS nust be forfeited pursuant to
Section 112.3173(3), Florida Statutes, because M. Childers was
convicted of two felonies specified in Sections 838.015 and
.016, Florida Statutes, bribery and unlawful conpensation or
reward for official behavior, which are "specified offenses”
pursuant to Section 121.2173(2)(e)4., Florida Statutes.

15. The Division, as the party asserting that

M. Childers's rights and benefits under the FRS shoul d be
forfeited, bears the burden of proof in this proceeding. See

Fl ori da Departnent of Transportation v. J.WC. Co., Inc., 396

So.2d 778, 788 (Fla. 1st DCA 1981)("In accordance wth the
general rule, applicable in court proceedings, 'the burden of
proof, apart fromstatute, is on the party asserting the

affirmati ve of an i ssue before an adm nistrative tribunal .’



Balino v. Departnent of Health & Rehabilitative Serv., 348

So. 2d 349 (Fla. 1st DCA 1977.").
16. The statutory forfeiture provision at issue herein is
not penal and does not involve disciplinary action against a

| i cense. See Bushee v. State, Division of Retirenent, 685

So. 2d 914, 918 (Fla. 1st DCA 1996) (statutory FRS pension
forfeiture provision does not inpose punishnent or involve

di sciplinary action). The standard of proof, therefore,

i s "preponderance of the evidence." See § 120.57(1)(j), Fla.
Stat. (2007)("Findings of fact shall be based upon a
preponder ance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute . . . .").

17. M. Childers and the Division have stipul ated to nost
of the facts material to resolution of the issue presented in
this case. The parties dispute the application of
Section 112.3173(3), Florida Statutes, to strip M. Childers and
his beneficiaries of all the rights and benefits under the FRS
that he accrued as a teacher and state legislator in the
32 years prior to his service on the Escanbia County Board of
Comm ssioners. There is no dispute that the offenses for which
M. Childers was convicted were conmtted subsequent to his

giving up his seat in the Florida Legislature as a result of



termlimts and were not in any way related to his service prior
to his nenbership on the Escanbia County Board of Comm ssioners.

18. As a forfeiture statute, Section 112.3173(3), Florida
Statutes, nust be strictly construed if there is any anbiguity
in the | anguage of the statute or if it rests on uncertain

authority. Judge Cope, in his dissenting opinion in Warshaw v.

Cty of Mam Firefighters' & Police Oficers' Ret. Trust, 885

So. 2d 892, 896 (Fla. 3rd DCA 2004) (Cope, J., dissenting.),

st at ed:

Witing about the statute now before us

[ Section 112.3173(2)(e)6. and (3), Florida
Statutes], the pension forfeiture statute,
the First District said: "No citation of
authority is required to support the rule
that forfeitures are not favored in | aw
They are considered harsh exactions, odious,
and to be avoi ded when possible. Statutes
imposing forfeiture will be strictly
construed in a manner such as to avoid the
forfeiture and will be liberally construed
so as to avoid and relieve fromforfeiture."
Wllianms v. Christian, 335 So. 2d 358, 361
(Fla. 1st DCA 1976) (footnote omtted;
enphasi s added); see Mulligan v. City of
Hol | ywood, 871 So. 2d 249, 252-53 (Fla. 4th
DCA 2003)(citing Wllianms v. Christian).
Thus, "the determ native analysis of the
guesti on before us begins, proceeds and ends
with the particular terns of the authorizing
statute which, because the lawis said to
abhor forfeitures, nust be strictly
construed.” Flamv. Cty of Mam Beach,
449 So. 2d 367, 368 (Fla. 3d DCA

1984) (citations omtted).")

See also Mulligan v. City of Hollywod, 871 So. 2d 249, 252-253

(Fla. 4th DCA 2003)("[F]Jorfeitures are harsh renedi es, not

10



favored by the |l egal system and thus forfeiture statutes are
strictly construed. . . . Strict construction in this context
suggests that in doubtful cases the courts will construe

anbi guous statutes, or even clear forfeiture provisions resting
on uncertain authority, against any |loss and in favor of an
owner's retention of property. . . . Under this strict
construction, in the absence of clear neaning and manifest
authority, we should construe the ordinance in question in a
manner consistent with the interest of the owner and against the
Cty.")(Ctations omtted).

19. Upon careful analysis, it appears that there is no
anbiguity in the | anguage of Section 112.3173(3), Florida
Statutes, and it is not, therefore, subject to statutory
construction. Rather, the statute clearly provides that all
rights and benefits under the FRS are forfeited if a public
official is convicted of any specified offense, one of which is
conviction of a felony specified under Chapter 838, Florida
St at ut es.

20. M. Childers argues that the application of the
forfeiture provision in Section 212.3173(3), Florida Statutes,
should be imted to the rights and benefits he accrued under
the FRS subsequent to his leaving the state legislature in
Novenber 2000. He contends that the offenses of which he was

convicted arose out of and related exclusively to his service on

11



t he Escanbi a County Conmi ssion, so there is no nexus between

t hese of f enses and his 32 years of service as a teacher in the
state legislature. There is, however, no requirenent of a nexus
between the M. Childers's offenses and his enpl oynent under the
ci rcunst ances of this case.

21. The Division specified in its Notice of Forfeiture of
Retirement Benefits that M. Childers' conviction of two
felonies specified in Chapter 838, specified offenses pursuant
to Section 112.3173(2)(e)4., Florida Statutes, was the basis for
its decision that forfeiture of his retirenment benefits was
required. Section 112.3173(2)(e)4., Florida Statutes, does not
require that the felonies arise out of the public official's
enpl oynent for themto be specified offenses, although it is
i nherent in the offenses thensel ves that the prohibited conduct
arise in the context of the exercise of a public official's
di scretion in carrying out his public duties. See 8§ 838.015
and 838.016, Fla. Stat. Had the Legislature intended that the
felonies arise out of the public official's enploynent for
purposes of forfeiture, it could have included this |anguage in
Section 112.3173(2)(e)4., Florida Statutes, as it did in
Section 112.3173(2)(e)3., Florida Statutes, which identifies as
a specified offense "[b]ribery in connection with the enpl oynent
of a public officer or enployee,”™ and as it did in

Section 112.3173(2)(e)6., Florida Statutes, which identifies as

12



a specified offense "the commtting of any felony by a public
of ficer or enployee who, wllfully and with intent to defraud
the public or the public agency for which the public officer or
enpl oyee acts or in which he or she is enployed of the right to
receive the faithful performance of his or her duty as a public
of ficer or enployee, realizes or obtains, or attenpts to realize
or obtain, a profit, gain, or advantage for hinself or herself
or for some other person through the use or attenpted use of the
power, rights, privileges, duties, or position of his or her
public office or enployment position ")®

22. M. Childers also argues that his entitlenent to the
rights and benefits under the FRS he accrued as a teacher and
state |l egislator vested when he left the | egislature w thout
having conm tted any specified of fenses that woul d subject him
to forfeiture and that his eligibility to receive the benefits
he accrued during those enpl oynents was fixed at the tine he
ended his service as a state |egislator and cannot be altered as
a result of events occurring after that service ended. In
support of this contention, M. Childers relies on |anguage

contained in Florida Sheriff's Association v. Departnent of

Administration, Division of Retirenent, 408 So. 2d 1033 (Fl a.

1981), and in State, ex rel. Stringer v. Lee, 2 So. 2d 127 (Fl a.

1941) .

13



23. The issue before the Florida Suprene Court in Florida

Sheriff's Associ ati on was whether the Legislature could reduce

prospectively the percentage of special risk credit that special
risk law enforcement officers could earn toward retirement. 1In
resolving this issue, the court considered the effect of
Section 121.011(3)(d), Florida Statutes, on the Legislature's
authority to enact anendnents that alter nmenbers' rights and
benefits under the FRS.® The court held that the effect of
Section 121.011(3)(d), Florida Statutes, was to "vest[] al
rights and benefits already earned under the present retirenent
plan so that the |legislature may now only alter retirenent

benefits prospectively." Fla. Sheriff's Ass'n, 408 So. 2d at

1037 (enphasis in original). The court in Florida Sheriff's

Associ ation described its ruling in Stringer as follows: "The

Court has . . . expressly held that, whether in a voluntary or
mandat ory plan, once a participating nmenber reaches retirenent
status, the benefits under the terns of the act in effect at the
time of the enployee's retirenment vest. The contractual
rel ati onship may not thereafter be affected or adversely altered
by subsequent statutory enactnents." 1d. at 1036.

24. Neither of these cases is relevant to the application
of Section 112.3173(3), Florida Statutes, to require forfeiture
of all the rights and benefits M. Childers earned under the FRS

during his enploynent as a teacher and his service as a state

14



| egi sl ator and as a county conm ssioner. The court in Florida

Sheriff's Associ ation concluded that the Legislature could alter

the rights and benefits avail able under the FRS to active
enpl oyees, as long as the alteration was prospective only. The
court in Stringer concluded that the Legislature could not alter
the rights and benefits avail able under a public retirenent
system after a nmenber had retired. These rulings are entirely
consistent with the limtation in Section 112.3173(3), Florida
Statutes, that forfeiture applies only when specified offenses
have been "commtted prior to retirenent.” Neither case
supports M. Childers' contention that the rights and benefits
he accrued prior to | eaving the Legislature in Novenber 2000
were vested and cannot be subject to forfeiture as a result of
of fenses he conmitted subsequent to that date when he was
serving as a county elected official. Such would be the case
only if he had cormitted the offenses after his retirenment under
t he FRS

25. Finally, M. Childers' contentions that the D vision
should require himto forfeit only a portion of the rights and
benefits he accrued under the FRS and that the Division should
apply a balancing test to determ ne the portion of his rights
and benefits under the FRS that should be subject to forfeiture,
wei ghing the harmto himand his famly that woul d be caused by

the forfeiture against the harmto the public occasioned by his

15



of fenses, are rejected. Firstly, as noted by M. Childers, the
use of a balancing test applied in New Jersey to determ ne the
portion of public retirenment benefits that should be subject
forfeiture is required by a statutory enactnent effective in
1996, and, secondly, the court in the two 1982 New Jersey cases
cited by M. Childers applied a bal ancing test because the
public pension forfeiture legislation in New Jersey did not
clearly and unanbi guously provide for forfeiture in al
instances or for forfeiture of the total benefits accrued under
the pension plan. This is not the case in Florida:

Section 112.3173(3), Florida Statutes, unequivocally requires
the forfeiture of all rights and benefits under the FRS when a
public officer is convicted of the specified offenses identified
in Section 112.3173(2)(e), Florida Statutes.

26. Based on the findings of fact herein and the |egal
standards stated above, the Division has net its burden of
proving by a preponderance of the evidence that M. Childers’
rights and benefits under the FRS are subject to forfeiture
pursuant to Section 112.3173(3), Florida Statutes.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Managenent
Services, Division of Retirenent, enter a final order finding

that WD. Childers commtted specified offenses, as defined in

16



Section 112.3173(2)(e), Flor

da Statutes, prior to his

retirement frompublic service and ordering that, pursuant to

Section 112.3173(3), Florida

Statutes, WD. Childers forfeit al

his rights and benefits under the Florida Retirement System

except for the return of any

accumul ated contri buti ons.

DONE AND ENTERED this 31st day of August, 2007, in

Tal | ahassee, Leon County, Florida.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 31st day of August, 2007.

ENDNOTES

1} Al references to the Florida Statutes herein shall be to the
2002 edition unless otherw se indicat ed.

2/ "Bribery" is defined in Section 838.015(1), Florida Statutes,

as foll ows:

corruptly to give,
public servant, or,

offer, or prom se to any
if a public servant,

corruptly to request, solicit, accept, or

agree to accept for
anot her, any pecuni

hi nself or herself or
ary or other benefit with

an intent or purpose to influence the

17



performance of any act or om ssion which the
person believes to be, or the public servant
represents as being, within the official

di scretion of a public servant, in violation
of a public duty, or in performance of a
public duty.

3/ Section 838.016(1), Florida Statutes, provides as foll ows:

It is unlawful for any person corruptly to
give, offer, or prom se to any public
servant, or, if a public servant, corruptly
to request, solicit, accept, or agree to
accept, any pecuniary or other benefit not
authorized by law, for the past, present, or
future performance, nonperformance, or
violation of any act or om ssion which the
person believes to have been, or the public
servant represents as having been, either
within the official discretion of the public
servant, in violation of a public duty, or
in performance of a public duty. Nothing
herein shall be construed to preclude a
public servant from accepting rewards for
services perfornmed in apprehendi ng any
crimnal.

“ M. Childers' state appeal s have been exhausted, and his
federal appeal s are pending.

°/  The only Florida case cited by M. Childers to support his
contention that a nexus is required between the crines of which
a public official is convicted and his or her public duties and
position, DeSoto v. Hialeah Police Pension Fund Board of
Trustees, 870 So. 2d 844 (Fla. 3d DCA 2003), involves the
specific offense identified in Section 112.3173(2)(e)6., Florida
Statutes, not the specific offense identified in

Section 112.3173(2)(e)4., Florida Statutes, as in this case.

®/  Section 121.011(3)(d), Florida Statutes, provides:

The rights of nenbers of the retirenent
system establi shed by this chapter shall not
be inpaired by virtue of the conversion of
the Florida Retirenment Systemto an enpl oyee
noncontri butory system As of July 1, 1974,

18



the rights of menbers of the retirenent
system established by this chapter are
declared to be of a contractual nature,
entered into between the nenber and the
state, and such rights shall be legally
enforceable as valid contract rights and
shall not be abridged in any way.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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